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'■ MSSEILTATIO INAVG^UUJS JVKJDICA 

ACTIONE FAMILI^: ER- 

• • • . ■• " \ , 




Udicn divifbria paci inter cives confervand» 
maximc conducunc: nunquam enim vlolen- * 
cius !) xxf»iit*$ cupidicas |}lus Tuo habendi, fx^. 
M vic, quam ubiduorum plurlttmve avariiia, ce- 
^ derc ncfcia , in iisdffin rebiis cotlidiuir. Daiv» 
da igicur operaluicin civttatc romaoa, in^aa. 
falucis publicx cura fempcr viguiCy uc diviitp 
flBrum communium certis lcgibus Sc aSionibus regeretur; 
ut finguli, parte fua concenti, aqualiraccm fervarentj acquc 
hoc publicx rei confulendi Uudium familia: hcrcifcundar ju- 
dicium produxit. Aclionem hanc primum a legc XII ta^. 
bularum profcdlam fuiiTe tradit vlfi anvs JCcu$ a^; dcin*. 
dc ediclo a Prajtore inclufam & conlltuiuonibus dcmum^ 
rrincipum con^rmacam fi^ Caii illpiani Panlt libris! 
4d rCdiStttJil Intelliglrar: fsx rattone vcro uciliratis pubU*** 
C^-mtKKlttdam CAjvs b) probat, hempe: quod com 
i}eredibju a commvmonc d^ttdgfg voltntihtsy vijum fuerit ncr 
tffftriwa ^Umum ^immfMjUtui, fm inHr mos m hfuditt* 
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€^ ( 4) SO» 

fU difribuercntur : uc ica pax incer civcs Goaliftcrec 6c find 
tranquillitas rcipublica confervarecur. ' 1 

s) *n Uit I, pruit, D.fmmilid knsi/anuU» ^ 

§. n. . . . t 

Hercilcere vcl ercifce^iiade deriveto^ 9c quid promie 
ligiiificec»viri do&iiltmi gerard joamnbs vossivs a) Sc 
CLAVDivs SALMAsivs b) inquifivertuiC: noftro infticuro 
fufficic, hcrciflerc cfTe verbum anciquunj,atque idem fignifi* 
care quod dividerc , quod brissonivs c) demonftrac, Fa- 
miliap nomen, bris-^onio d) eciam oblcrvance, fpeciacim 
de famulorum coecu a Ron^anis ufurpacam ; poftea lacius 
haec fignificacio cfifTulk fliic^ at non cancum (ervos^redpcbm 
pcHbnas iiberas^in Giinii» noftra deprehaili»» imind res' lib» 
flrss concinerect unde Tx,piANTse>aics fmiii^ ad^ifUaitt;^ 
fU gccffta cfl ; mm c$ in tts ^ ferfonAc deJnfintr: im rtt «r* 
fotAinlcge XI L taiularuvi, kit Vtrbif', a^natu/ froxsmur fa* 
tniUam Mfto. Hoc renfu, qui noftrum chema concef!-^ 
nic, familiT hercifcundic arbiter, adlio, judicium, id eft^ 
iieredicacis dividcndx in jure romano accipiancar,ac familfa 
vel ipfam hereditacem vel res heredicarias denocac: CAr 
jvs f) fane Sc vlpiamvs g) per f^minatn & heredjcaceni 
Al tes heredlcarfts fignificanc. Eqoidem rei licredicariK ak, 
^erediuce diftinteTanc: quippe iiereditfts, -cajo li) defi»* 
niente. cft fiiccefio in imHftrAmjufi /fwd^iefun^us bahuit: eflc 
Tcro ia jas rem incorporalem ideoque cangi non peflb ne* 
que proinde dividi c a jvs i) docec; heredicas tamen res eC*; 
iam corporales compleditur, qurt hereditatis vim atquc uii- 
iltatem concinent: quamobrem non eft abfurdum dicere, 
iiercditatcm rcbus ccnreri cx iisque recipere divifioncm, 
quam naturaiicer non habec. Sicut fervicuces^ ^uia incpr** 
^orales flinc^ individuo: judiCanttir; & niliilominus pApi^ 
niANirs kj afimifiraaam fundiab initio in fdlidtim,^TlSl 
pro parte.confitcuiadfTrmat: ica heredkas, quacenas r^^eilj: 
pntcer eem» qy» incellcau fiC| aiiam divifionem l^d admt^' 
tiC5 - qiiaceniil vero res & coipom comptetaidic^ eacehos 

noa 



IK^n magis, quam ufusfrudus, divifionem refpuicj]) A€dom 
Htm CBLSVsm) dcfcribit, quod nWl Mliud fn^ quam jur, qmod 
f^dcbH^tur judici» perfequcnJl: inccrdum adio /udicium vo- 
caturj fic CAjvs n) adionem famiHae hercifcundac &c judi* 
dum & a^ionem aicic & vlpianvs o) familiie herci^cun^ 
dx iudiciuni agiexponic: unde adparec famiiix hercifcun^ 
iftfoMam^ «dionem, eoiidem (ienifiaicoiii» ctu in so* 
wMh AvUbtfk iapniius yenire loiec, admittece. 

k) ift extrth. PUmisM, 
. t)d«ierb<tr,Jgtif(t^trkt: bmifaad^fmiU^, 

f) in legt t, 

i) it$ iege S.D.fMmliM iertif. 
^ tige i^. D. de Hri»r, figtif* 
l4eh§,t.D. de rer,dm^ • 
K) itt legef, D, dc ufuftuliu. 

{)9fd.f,^ dc cfao judiM,hci.iMfaiD, dtffi 9Mtt lm\7i,lhf 

fATS keredit. fttatur, . 
*) he lege fj. tK it M^Mi. |f jtfiSRlb 

n) in lege i, D, fsmil. httctf, ' " 

•)mi^M0kf,f.(fi^jf.o,tii,iit. 

IIL 

Familix hcrciicunds a€tio inClituitur intcr coheredes a 
commnnione rerum heredicariirum dircefluros, tam,uc res 
* hereditarix dividantury ^uam «c pneflaciones perfonales 
adxquencur. Inter judicia duplicia hsrc a&io numeraturi 
^uia pariitriaMiie licigafiti» in Jiae «dioiie coiMficto eft «) 
cojasmodi jucfiaa jvstinianvs b) duplicia nomilBtt^j quum 
HiigalKpenbilse dupHci jure fruantur,tum agentis^ com ejof 
qeocum adcar c) : feu in familix hercifcundae jadicio HfiQmF 
quemque heredem & rei & adoris parcts fuilinere vlpia- 
Kvs dj pronunciat. Quia tamen ordo in judiciis fcrvandus 
poftulac, ut aicer licigantium adlor, alter reus fit ; in hoc et- 
lam fudiclo a^r eR, qui prius ad judicium provocavic: (i 
nceryuc uno temporis momento provocaverit, force res di- 
limltur. Alixtam efFe hanc af^ionem yiviAHws e) ait & 



JVSTINIANVS f) claris Iiis vcrbis tcrtatur: qtUiitim aBhnnl 
mixtam cauijam (.hiinere vUcntur-, tam iu rem, quAin in perfonaffif' 
quAiif J'if"i>'<e i^crcifcund^ diio: in rem efl ha^c zQlxo^ quia 
iure in re nicicur atque is^ ^ui eadem adionc experictir, he« 
redicacem pro parcc raam efl(j contendU; (ed iSc ell.hxc 
«dlie in* perfonam* Dobituec quis IbHican ui faoc miQ 
Mrlbnftlis fimul eiTe poflet; quum (ine coDrenia ol>Ug«ti<i 
haaclcontrahi, adpoque nec adio in pcdonam enafti Tidcw 
retnr* Verum enim vero coheredes hon ex convencione ln 
coramunronem venire, fed in cam cafu incidere; proindc* 
que obligationem rc, Hne conventione hcic induci opi«^ 
tiamur: nam etfi dc communionc nullum inter coheredcs, 
deficicnte confcnru, negotium intcrvcncrit; fi tamcn com- 
tnunio in caufTa fic, ut aliquis e^ ca damnum fibi actrah^Cy 
iucrum aliquis pcrcipiac, obligatio quafi ex eoatvafta inter 
coberedes uicle ena|cit|ir non (ecos» ae li oontraAas interve* . 

.fca nimirum jysTiNUNVS g) loquitur: item^finHr^ 
aliquos commums res pifne foeietat^,veluti,^uodptrirtrHflM:M 
^nf^ti^ve e^ett {iT fllrer eorum dltffi ideo tevfdtur commurti divi* 
dundo judicso, quod folus fru&us ex ea re pcrcepcrit^auty quodfo* 
(ius ejus folus in eam rem neccRarias impenfas ftcerit ; ncn intfU , 
li^itur ex fqntraBu proprie obluatus ejfe : quippe ntbil interl fi 
tontraxerunt : fed, auia ex maUfido non tenptun quafi ex eontra* 
Qu teneri vidttur: itUm jutit efi dit tot fui €cherfdi famHU ktf^ 
M,wd€ judith Hf fitft oSligf^tut Univerraljs efl hacp « 
i&io , qaia m anlTer^! ex hereditatc divMiienda: petuncur ; 
& rationc qualic|tis J vSTWA)ira h} bpoir %k\ 

nftionesrefcrt^i) . / 

' s)M,ltxij, D.deJuMciiu . • *- * 

h) im f. 7. J. dt interdUlis, < . 

f) tid. Ufc 10* D.fntum regi^f , ' 

d)iniep»4.3, D fmilM^* • f 

f)ii» f '0. J. dt Maion, 

t\ im i. \. ^ f. J' dt ablig, qitd quafi ex tMtr. nAfcuHiuU 
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. . 5- IV. 

Locdtn dari Judicio huic inter cohcredes. five ex tefla- 
fncntOy fivc ab inrcflato, Hvc ex lege XII. caoularuni , fivc 
ex^a Icge, vel ex icnacusconruico, vel conflicuuone Priil* 
clpi$heredicasdeferatur,VLPiANV& a) comnQemorat. Quum' 
waadbo»<sem9naiwn pado ecUm beredicas deferacur , he* 
icd(» li«a adicnie aAuro, pa^o heredicario, l^timo modo 
iiiilOi:fli|cire ie omnino licet. £orum autem generatim he* 
redicacem per familix hercifcundas adionem dividi idem 
lCcus b) (cribiCy quorum heredltas peci porcfl: fed eam de« 
latam & adquificam efie oportec, id quod vlpiani c) hsc 
verba probanc : ndm, ut fsmilift hercifcundx judicio agcrc ^is 
fojft, non tsntum tcredtm ejfc oportrt, vcrum ex ca cauffa agere^ 
^uMmiejft, fuodque etdmifit, pojlea^usm beres effeHusi t^eterum 

feffAt fanMe hereifcunik M^» per lieredem omnb iticeeflbr 
«ittverralis, heres civilis, . iMoorum pofleflbr,' iideicommiflli«' 
ii9S Qniverralis,asui quarca ex re/cripto Divi Pii debecar ali* 
nsque fimilis fhccefibr inteJligiturd). Diftinguitur cancam 
inter heredem civilem, ceu proprie fic di^lum, & inter alios 
jam jam nominatos fuccenbres univerfales, quod illi direda, 
fais ucilis Bimiliae hercifcundx adio a /uris romani prudenti* 
bus cribuatur. Interemcorem iuque heredicacis, qui par- 
cen? emic,& vendicoris coheredesucilish%c adio obcincbic^ 
tiun^ quia emcorem liereditacis vlcem lieredis (bbire; tumj 
quiaacilemteedicacis pecidonemeiy & In eom compecere 
VEPiANoe) placec: Immo generatim recepcum e(l, uciles . 
a&iones illis cafibus emcori heredicads dari^ qoibos dire&as 
vendicori dancur f): fcd ucili ai5lione agens eadem emolai 
inenca nancilcicur, qux diredam exejrcens coaTequicttr. 

m)inUgt i' D.fsmiLhmif* 

kS injjtm (tt, i«g« . . 

•5 Ifg' 4- ^ tft* , 

J) LAVTERBACH n» mA ihor. prdn. Uh. X. tU. $, mo. 

t) in Itge 3. §. ig. ^J* lege tj. §, 4. g. (f p. D. tlt htred. 9tt afi, 9md, » 

/; ^id, 4* D. dcfaOft & Itx /« Ct de bmd. 9(1 Mmmt inui, 

. $. V. 
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V. 



Confiflit igitur hcec a^tio inter cohcredes, ve! eos, qoi 
cohercdum loco habencur, vei eos repra:(c:ncanc, defidcran- 
tes a rerum communione rccctiere; tjuij^pe hujus genera. 
communio incer has perfbnas mvenittiri m qoo £amilia2 heiM 
ciCcundas judicittm ab lieredltacis petidone, inter Temitn Ib 
falfiimtieredem agitanda, difFert. • Quodfi l^s aflbrem c<k: 
lie^em efTe negec, invefligandum erir, ucrufn ador bkaMd 
tacero poflideac, de cujus divifione litem motet, neo net 
naq», (i in pofTeflione (ic, inficiaciorei de qualitate adorls 
JureQUC hereditario ei compecente nihil impedir, quo tninus. 
familiae hercifcunds Judex coji^nofcat dijudicetvc, num here* 
fic, quem advcrfarius calem elfe negacj ut eo cafu a6lor fic 
per prxjudicium ad movendam primo hercditatis petitiOi« 
nem remiccendos nbn fiCn Si ador poflHGotiecareat, magt» 
cCl, uc ab hoc familist lierciicunche nidicio interHn excepc»^ 
ne prscjudiciali dcpulfus, fuum prfns acUererc jus herediut^ . 
tiam per heredicacis pecitionemi lieresque judicis fententis. 
^edaratuS) hereditatis diviGoncm adione familise hercifcun- 
daponea pecere a c ajo a; fubeator. Adtor vero eo ipfo, 
quo aliquem hac adione ad divifionem vocat, fibi cohcre- 
^em efTe fatetur b). Antonius quidem FAnHR c) quocura 
fentic HVBER.VS d), diftindionem incer fateri & fupponere 
facit,quod familise hcrcifcundac a^cns, non tam facerctur, 
quampotius fupponerecfi adverfarram fibi efle coheredem| 
flunmetran^ non faccrecur, nifi jus ignoravertc e) : quii ta^ 
snen erronea confefHo judictalis intcrim pro veri^(e halien^ 
4a ed» donec ertor dctedus & judicl prooatus atqoe ex cap{« 
:rc jtifti erroris Yeftitucio in integrum impctrata fuericr), 
faiStoi-certe, durante hac Familia: hercifcundiE adlione, nofi 
jjotefl non conficcri, rcum, qucm in judicium vocavk, iibi. 
cohcrcdem efie, licet poflea concra erroneam confbflronfem ' 
fubveniendum ei Yiticavur. CQntrarfum SccEvoia g) tueri 
videcur. inquiens : qutfamk'4 Jk^rdfemJs ju^ifio ^ifttm mfi' 
tetur iimjirium fibi tjje- uUrsdm: aft eolm veno Crarqi,h) 
parcicalam ncgancem non agnoicanc & adfirmacivam binc 

«agis 



magis (enterrtiam adprobaoc, qaod nempe hac aftione agen^^ 
•dTer(kriam Qbi dfc coheredem faterecur. Alii Scxvolam de 
Tco ijij difigoiiCTi ptovocata lofMi eeqfent^ qui iOort re- 
^i^KittdMl^clat mttncioiieni iiofli coiificeil vioeitcur: UkV^ 
''ahtcur qutdem verbam : ^h: in SamfoblcflittOi Mmi ti* 
tuen daplex hocfadicium cllet» iii qao vitdfsfak cflet addc 
4c reui, nihfl vetaret, auo «itii 4 COBil iqpC» «KCtttte^ 

• i) Mrpm, Ugj» I, tk, 

4 m mi m d , Md <f ./7« D^fimtt, Mt^ 

g\ 9id, tuc /. D. i* fnff§u 

f\ ' ^ imtq^mm rtfit» 

%) im ksfl.Uh XLU.iit.i.Ugtff. 

$vi. 

Qai hoc judtcio cxperiuntary utrttm herediettcm pe>f!i- 
4eaiit» nec ne, nihil rcfcrt ; quum in hc>c;udicio non faadm» 
led jus fpedecur, quod quisque habec, neque ez pofkfRonc 
led roagiscz jurcdominu, per hereditatis aditionem adqui- 
lico»hoclaMSAOriaC«r.tf}» NoQlii«a»ft quoque, utrua 
uamf vcl paockMci cx coiiteefiiMN licrafoteiii.4tvld|, ta 
ton^ vel piares urgeant: quippc vtPiANVs b) & m lioe 
calct teiliiK iierdlcuodft fiiffictum accipi (imt. Scd m e^ 
cafai Quo incer paactores ex pluribus coherecfibus iioc /udN 
cium iubftitic^rcKqui non impodiuntur, quo minus ipfi poft« 
'ca^ vd pecictone hereditatis a poflefToribus, in quos res here« 
dftirix aKenata:, cas recuperent c): vel farotliae herctfcunda: 
adionc adverfus eosy inter ^aos prius adum fuerat, expe* 
'lotttr» ut de novo hereditfdi COtins ditffio peragacur; 

Dii ooasoQisaaeoofomi qoibai ex pciBn lotcr paado» 
.^lofiicma divlwilierei obTcocnlot, pro hifivilb rehqud- 
l^ian. nanc demunii «gcdAtin^ ^octionemjiidlidcit d); at* 
%tte ttoc renftt forncan vLriANVse) inte%endai cA, qai 
Jkit^ caufTa cognita etiam ampnus, quam femef^ familis he^. 

«iitods joiraer ngi pe£ftk Nc yero pcr colicrcdum quo- 

' "■' ■ ' Ctttttol 



rundaEn ethm abfentiam diacuroiorem res heredicarlar^ cqhi 
'^heredum pra^fcntium daoinOy conomunes maneant^ Dcilkafi 
IpracIeQciupa beredmn ioico co^fiikuai c(l« uc prsrences^ ait> 
.ooo^, abfeatiDSD Ttces in divifioac hcrecfitctk liibicurps , uv^ 
.oorlucc poblka (iibAicai pccmc^ qt unlvcifftle mw. o^an^ 
.coheredesy umpnrfentes, qaam abPentefy rep|aefiiaict»^Jir 
ittbfticucis publiciSy judicitfm familiae hercifcundce» non uTtra 
«i^inde per abfentes repecendum,ad fioero perducacur. QuQdfi 
«mus ex pluribus coheredibus morcem obieric, heredibut 
quoque ejus de beredttacedefundlo q^uaefita concra rcliquot 
dcfundi colieredes hoc judicio expetiundi poteftas efl: iu 
tamen^ uc oinocshcredesnm^uJ^ velut untrni de/ttQ^um;re- 
pne(bntiiiiccs , «gcrc, «ot nnam finol piocoratoiaii coinU» 
cuere tcocantur; qoam in parcctlKlc jrHriffm (riir^ IffT 

poflCFAVtVtf) PCOOODCiCfc . *^ . ^ , ■ J 

#) im Itie 29, 4. D, fimil, km^ ' - ^ • * 

" ' " • «. m ■ ■ " ' ■ ^ 

r Quldam vero ad fnvinonem provocare neqocoi|^lntqr 
pcimo loco bercdes fub condicione inftitucos oQnmii|- 
TTins: quuiii CDim, condicione pendencei hereditatem adire 
haud pofTinc a) & incer eos, qui heredes func, hoc cantum 
Judicium decur, confequicor^ ut illi» rerum^ quarum dominr 
. nondum fa^4unc> diviHonem fruflra pecanc. Sed Ci cbn- 
cio^CjUC a teftacore in uno teftamsnco alii pure^ aiii fab 
Icqmiitioncii^iCQcifiicrinr^ an qui pure io fMirtcm vojcatL 
^polSiitiotcrtmargeredivilioDcm ooo adco liquec: vid^o^ 
"tamcn lisy quibus pure delaca herediCtt iutt, medip cempor^ 
. llocfiiRiiHac herciicundaB iudicium conccdeiadum^ (alvo ciD» 
rum nihibminus jure, qui fijb conditione heredes funt, G 
conditio poflea exiflat; quum enim cunc (i omnes pure in- 

,Stcot^to(crpaoQOCct <x pia£|bjjt adtoocoi Jiaac cxerce^ 



:- - m ' .- 

TLpiANVS b) pertniuat, incafto reliquis flio argcndi furf; 
ratio non efl, cur aon idem in hoc ca(u permi/Iufn ccnica- 
cur^ pr^e(er^iroj G conlidnmQs, auxTtkTtAjTSc) profet^ 
laaoakertriMirpitrtptaSy coi ccmetcs liib co ndi c i one adfo^ 
00«, iaterim adliones hcrcdicaiias eieicefe Iblus queac'; 
periode, ac (blus herctf lic : iu tamen, nc tbI cnm coherede, 
poft condicioni^eventufn, vidloria! commodum commuhi- 
care ceneatuc^ vel ipG cohe^ediiiberadeiadefaculcas profua 
parte agendi efTe deDeac Divilioaein neque ipfi pupilii, mi- 
nores, prodigi mente capti aliique nmiies nc<^e tutores ^ 
curatores eorum petunt; quippe qui provocacionefn cohe» 
redara (iiorum majorenniuini^ qiuhns a coaKnomone reco- 
dcre Juber^ expeftaiv ^ehenc^ quo cale pfOToqad, cncores 9c 
curaliO^isAe hx)C fHifielom iAciplunt atque ad dkmoneni 
ferom ttm mobirKiin^^quam immobtnum , pFOced|Mit, nbn . 
impecrito edam decreto. £c(i entm ad alienatiofium fpe<^ 
«ies rcrum communmm divifio referaiur , ac rcrum, ad co< 
pcrtinjentium, iramobilium qui fub tutcJa vd cura funCi 
alienationem line magtftratus decreco fieri Imperatores Dro- 
ctE r. & MAXiM. d) prohibeatitj ad dirifionem camen pro- 
Tocante minoris (odo majore • alienationcm & fine decre^ 
to fieri jampddem olNfnaifleuctenl Imperatores e) tradnntl 
nam liniftta hoc eafii decrecmn poCMic|Kur, quo nuaqqaal 
fj deaegaci pofier; quum iavltns in Ibciettce perfiftere m 
mocompellatur f). Ac eaim Tero accidic, ac cutores 5c cua 
ratores papiHorum aIiorumquc,qui alicnoarbitrioregunturi 
fponte (ua ad divifionem provoccnt, fi nempe clar c demon- 
ffrctur, iliis communionem haud prodeffe; dura fortc co« 
heredcs roajoreanes auc ncgJigentes, aut molcfti finc: fcd 
cunc a magi(lratu cttcores curacoresve diridendi libercatem 
impetrent necqffe eft g> Qaodfi ineer Ihlos pupilloe mtnOi . 
resve heredimieoaimanirirti inixreos ex deereto, can/a 
cogniu, interpolico acque roterven tente taeorMi auc curaca< 
rnm aamdtae cBvilionem fieri edam cuncrefte poiTe, fi evi- 
dcnsutilicasdoccatur, arhltramur. Quid* quod, il eciam 
]fi%«ds9Ctp^fiilttto^ fide ittcer pu. 

9 ^ P'**^ , 
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Aillos divilio pauimoiui laMrr^^flbrit 6c K^alitatem tamje|i 
in oroaiiHis wrrum ffik intcr omoei conftatcc; adeoqaf 
Bll^ iea div^ipoeimflus fua portione tccept^ec» oi^li cOf 

0^ cfle PAVLVS h) rclpondcc 

f ) fid. le^ !J. D. dt Mljmif. Ul Mmkh kft^ " 
k) in », $. D» fmit, kircif, 

^) in kft #7 • ^,^^ ftntil^ aT-tfMPMrfM aRlHipMf^jCRP'dMMI^ OIP MRMHti^ 

#) m f/v. • , : > ■ " ' I , 

f) iid. Itx f» C, tmrnmni MiiL 

5. vnr. 

Toadic hoc famili^ liercilcpiBdlB fadielap non (o1q4 
ad idy o€ xei hereditaris^ antea commndesjntcr nngalos co^ / 
heredes divtdantur, fed etiam, ut fi quod riicri damnfve aa 
•liquem coheredum ex communione pervenerit, prxQetur^ 
id qtfod VLPIANVS a) fic exprimit: familiie hrcifcund^ judi^ ^ 
tiumex duobus (ofiStt, idef^rpuut fra^itiombuj, ^im.fufjt fet' 
ftndlei aSionfi, Ipfa vero rerum diviuo lc^icin^o modo beri 
dchct, ii) fm f|tc l^crfei^fli^^ bt iovel^igecur qqqp 
m fo Ari4otpiem wiiio oo^nc; runc eniio h» fiviBfTm hcic 
dolis: incerdum jam e defundo divifse liint: quasdam ince^ 
hti^qA^diyldi» judiciiypeo boni & innocentii vkj,|o4kiiuB 
Qonpatitur: qui^cdam, qux in heredkace fnveniuncur noh 
communei) Ccd heredi cuidam propria! fiinc. Proincfe opm 
anprtmis ell, uc inventarium conticiatur, feparacio bono- 
mm, qu« aohereditatem non percinent, fiac; hacaue fada ' 
ratio habeacur prxliationum perfonalium : conacio porrp . 
f:onferendofum loter tlherDs fniUcoatiujr; bereditas ipf^ fip 
cpmpooetot,bif pii^oSws peraais diviiip candei^ lerom Hi- 
fbiptiilCDrb): aC()ue;h9^^i^jam jamrecenluimus cheniaque 
aoBnim, illudranc, perciBmQda^ruicipinius. Q^b^ Igitpr 
occinec ad divifionem rerum, yai a defundo parente nUio 
fll, haec omnium firmiilima dicitur, quac nec ob cnorm^m 

isiioaem tsfsit^ ppteftj) niii fuoswjj^i^ iiberonun iegici* , 

inaai 
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mnm pordonem larfam efle adpareac: ^uatU/ tnifth Itnpzraf 
tor GOKOtAVYS c) refcribit, itttcr cmnei beredef tefiator fuc* 
^effi^nem fudftt iimMtiSi finittlc/rertif fojcgi^fu^uf eum m$mim 
fi4s^ Mt0 iuHiimtfuMi eotifttut^jubet eje i^nf^^f vtkntttOf 
^^ijsfpslejpe fMJis smHtiritsii^shtemferMdum effe mgnifefum 
g$p 4n€eps umcii 4r4Bbiis variti obnoxia eft (jiuefiipiaiiy 6 
pateriibens res fuat per divinonem adfigoav^fU iiccpie unl 
IBliiberis quxdaiD ex rcbus adfignacts evincacur, rehqui aa 
jtividionis prxflaciopeof ojbligen^ur? non pauci neganc lo« 
SOff^ hoc in cafu dandum effe eyidioni, hoc inoixi refponfb 
rAP I N I A K I d) ; evidif pradiift qwe fater, quife dminum ef^e 
trfdiderstt verHf fdeicmnfi^ ^Uo reUquitt num eum frmikut ^ 
0%ksr9dihu^£^sffU: ftsmsm iHtsrfuos dMfkntm feciti sfkisf, 
4imMw»sbtii$0ti* msm fsiktmr% nim' fsrtss tsknMus frdli^ 
p^tst nfSitmrs: wfffsiftffasfint ipfi fstrii juditiMfft frstH 
mtfirvlni, $7tintf§ mceDtiim nos .ampledl* 

jiiary diftinguic, ucruin res qusdam falum alicui ex liberis 
(ideicomminb ^eu prsetegaco a pacre reli^la fuericj atquehac 
evida non dari adionem contra heredes arbicratur; quudi 
l^aci .evtdtonero legacaHus ab herede ezigere regulariter 
Bon poftety cancumque ccftator praeiegaire cenfcreturyqujin* 
iHm juris habuertc: an pater incet orones liberos divifionem 
ftocric $ iioc CiSi diviGooe pao^a noceri liberis amor «rg^i 
Mnct fibcioc cqnalis dc fiomlvis noo p^teretor: liiac fi 
imifcsoviiiccictiiry jaddiin6miliap hercii^t^ciK |^4i,dc^J^ 
^uac^uam permlcteret, ut fdiqtii coheredcsliiasrescapeten^ 
nin, juxta voluntatem patris, alcerfraterrem fibi ^dfigna» 
tam acceperic ac retinere pocuerit: atque hanc rententiam 
PAPiKiANi excitato jaro refponfo strykivs confinsal* 
Ulcerius probcconfiderandum quoque cffe liic JCtus ipcljr- 
.tus obfervaCyUtrum paccr yerbb pedpicuis declaraverit^ u^t 
,i^f}usquiiqi|e Itbcrorum pordonem libi, in divilione tfriba» 
tamy ci^ pcriciilo & comaiodo accipcRt , ani vttQ nici|- 
> tern fuam noc roodo non ileclanveric; poilcrion cafa xcpa^* 
litatis favor incer liberos iceruro poftulare^ot evi^Uonisprx- 
iatjloife^t» (rloij ^aiu libcri in voliiQt9CC||UCjQ» j^^ 



adquiefcere deberenc; quum patri libcrorum portionem, ui* 
quc ad legicimam, immiauere licerec, Demum dc hosc;f(u$ 
TCcus hk vHtocis gloriaeyceilendfllaiafi (ppar^iMfos effiKOEl». 
pimtc; ntram pacer ia liberos, an ccftacoriacer iieie<lctei(> 
traneos res liitt ceAtaieato diviferic : de itlo cafii r api ni 
147S 1) interrogaras refpondifTcc : aiia racio jn cafu poderio* 
f) cffct, ubi arquaficatis favor incer excrancos ccflaret ; hinc 
tcftatoris fcicntis rcm vni adfignacam non propriam, fed 
alienam cfTc, divinoni ftaodum efle rede (lacuic. Quemadh 
iDodum ergo teftacor ipfe res fuas incer heredes dividere 
pocell, ecQ incerdum iuxquali modo dividat; iu juris nollti 
racio non refragacur, quo mlnus mocjciit tcftuAebco fierob 
dictcft (luB iater coheredes dirifioaem ei^neo quoque , feu 
etf qui heres noii efiydcilMuidecliQlcdes<|iie «a cootencos eflb 
liivinonc fubett, dummodo neque iegiciitia cojusquam ak 
Hio,di(lribuente arbirro Izdacur g), neque manifefla, fen 
'cnormis arbicciilitusj px gracia veiodio pca^a^iai^iiicas if. 
gperco fit h). ' • 

' SIA BOBimBILti myaAiifc mjmS^UkX^m» t» j» /* . 

• t) Migii9> C /MmLBmijf. o . 

* 4)ff 77. § S. D. dt legMt. 3, .\. . 
^ M ufu p*fd. mod. ifi. X. fit. ' ^ ' 

jA tfgim» Ups w. C. famil hmif. " ' 

§. IX. 

QQin diviHo rerum heredinriaram mucuo coheredum 
confenlu perfici queac non dubicamas; acque ea eo modo 
infticuicnr, qui utilis coheredibus videcuroc furc confuecu- 
dfneque adprobacus c(l; five iUis arrideac, uc, didribucione 
rcrumfadgj coheredes per forcem decerminenc, coi una^- 
^QOcque porcidobvicnlredebetcc five perlt^abi rertim lid>^ 
t^ufmiHrii tedimacioneto' ititacaamque licicacioiiem r^ 
'natmquamque eicrtboeiemalinCyqoi liciundo cxceros vi# 
'$kt five id agacur, ut penes anum omne /us heredictciaai 

PIQM^^'^**^^^'''^^'^'''^^^ 9««iCiCtCcai pen- 

. d»ti 
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jdit. Mos antiquus cfl quoqoe fn hcreditatom dlvifionfbus, 
^«t maior natu dividac, minor eligat: morcm hunc id ofti* 
^vcrla Germania quondam ia bercditatum divifionibus ob^ 
Jarmm lUflb ex fpecaio fiionico |& fuevico patet : natn 
Jas'fi»iiicaiii t) baiic regiilam fuppedicac» leo {mdH 

• Jhatin nn €rbe nel^mm fmni ^ fH ttt dlteffe tDeikii^ 
unD Deridn^fte foO fiefen: quam fus.proviiiciale Suevicort^ 
b) repctit: n>o imeeti/ oOec mebc ixnn jween efn ®«tb tbeU 
'len/ Da foQ De( ditefle tbetlen unD Dcc /&ndf!e toeglen: acque 
jbaec capica^ |uris (axonici & (uevici, quibus juribus fe* 
[culo KUL & (eculo XIV. Germania regcbatur, docent, 
tunc cemporis Germaniam tocam hoc jure ufam fuifTe: 
i>otlqu^m vcfo jiis roibaniiln fo Germanhms incravit, hujus 
fav» perici {ofcis ronMni plicica magts quam gefmaniei Imo* 
ti fonc idque operam dedeninc, uc jus romaaom «udoiritatc 

-'liia jns germanicom yincerec; indeque rd demtim efii^fn^ 
Jpein quibusdara regiontbus jos fazonicom 5c fuevicum ab» 

^rogatum fueriCy atque in his provinciis morem euiti ancfi* 
jQuum hereditarias res dividendi evannifre cercom eft ; in iU 
Jus autem> quae juris anttqui cenaciores fuerunt, hunc mo^ 
rem confcrvatum fuifle przlumicur. In Saxonia certe cle** 
^orali Sc ducali hic roos ufii conftanciilimo cuftoditus fuic j 
aliz quoque piovlndsr & %ivitBM iege Td coafiieMdllift 
«iiiKlen morem Habillveniiir, ooai HaiiRCCts orscstiib* 
.ttSc) tc ificoi.Avs BBTSiYs d) recenfcnc* Inter qooc 

'^^Tidentes hic. raoS) obi viget, obtineat, interpretes juHs 
ilpnici haudconvenlunt: duorom ifaltim mentfonem faxo* 
nicom jus provracialc e) facic, acquc intra hunc namerum 
obfervanciam fubfiflere carpzovivs f) exiftimat: jn jure 
fuevicog) plures, quam duo, exprimuntor | nonnulli ettam 
foris prudentes mollehvs h) nempc aliique olures admio» 
.tnncj^quorum (encciitiani in jure germAoico (alfolbildacam; 
dlb pivdkvs i) demonilrac : quemacfmoibim cdim' ^ffamc^ 
fm plonlisdaorum expreflione abibrverecur & racio tamen^ 
ODqoamplures heic eicludereotpr» < iei i cei e c ; icaft^^ctaliii 
jai« iaiofldp & riievko «IBOI^ 
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«d tres pluresve non po/Tc profcrri nemo dixcrit: interet 
jMnocac fupponi divinonem minimum inter duos fieri: nam 
pnus non dividerec^ fed exafTe heres eifet. Veretur cameii 
^RUCHiv s k) fie conilitQclo dedoriiKs faxonini XV. par* 
tm III* }ns eligeodi ad daos reftringcrec: fed lerntVs II 
▼Mte ei« mmm Wlam : mnn auo fiQ ^am unl ^BMbil» < 

^erfon: ffimm conflituuone legunttfr^idativa. ex jure CM^ . 
Iionico depromca effe 6c piurcs non exdudere, mhif^vfl^ 
aaod eligcndi faculcitem jpter cres plaresre tolleret^ quand 
obfervanciat quac a viris in fbro verfandbus altcgarctar^ 
ilatuic. Quod fexum conccrnic, /us faxontcum de mafhrHi 
loqutcur, jus allemanicam folum numerum cxpnmic: tncet 
rolasfbeminasidemobcioerCtQUodiacer mafcullosj iiAYCfl- 
9AK m) ofttmlk: aft, fl fismin< eani mlattl6 coiicim«L 
qaidaiD ^^niio» Ufie difcrionne; Qtmfli aiji|orj tn mioo^ 

dvrnonemj mafculo de^lonem tribaant: qaidama . 
Idemina cum^ ma(cutocoticurrcQ(fe^4ttmdemDm G ea nat^ 
itaafor (ic. dlviOonem peragi n) autumant: decido hu/ue 
cet a n»oribU6 veUegihus regionum dcpcndec : in Saxonia di» 
videre f<$mina floe dlfFcrencia aecatis, mafculas eiigere fblot^ ' 
Anvero hic mos ad fratres, fbrorcs & confiingulneoi f% 
uncam reflringendasi an etiam ad heredes cxcraneos tefla» 
fncncarios excendeDdusquaeftio noyaoricur? coofan^ineot 
feu hecedes a> inteftaio «ARrtovivs oj) MSm wmMit 
Yidetuc» VermivqnSa fm (axooko generatini de hoe divl* 
j^pji< fl ino^o caveturi qui toties adhibetar, quoties JudkkNil" 
^ ^fp>ahR hflwafeandae iQQituitur, is ad heredes teftameht»^ 
fi6s4Qoque |tire merftoque profcrendus erit. Ncguehane'; 
Antentlam in^rmaCy quodCermani olim tefiamenta l^tia» 
raverinc; nam pofleaquam cum fure roroano in Oermamli 
teftamenu reccpta fucrunt^^ura heredum ceilamentarionMi 
«adem» quse legicimorum cfie cenfencur^ qifi reflri^o in all- 
DQoarciculo fada probari pocefliqual^inluAjeaittjiApicf^^^^ 
jldheredesjus opcandi non transmledturc fedjri propm ^ 
jbre ut^ntar & cempas inSicatx divifionis refpidtiirs ica ^ 
■laiox^ mbrciio e|«s BMfei nifa ^ndam^ fedtllgwtt; mi* 

■ ■■■■ ' ' 'x?-^^ 

. » - * • 
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M» defiinftOf heredes efus /ote eligunc De rebus ia 
^aibns hoc opcionis /ue obrineac bctervs(|) aaiioiidver-* 
UC9 quod obfervaacia noos nid in familix herci/cundar /udicjo 
id admicceret ; res camen expedicdrias Do0 3Bci4)biI0 r) & 

utenfilcs gloffa lacina im ?anDred>t f) eciam huc referc. Ah*a 
quxRio profertur, an jus eligendi in feudis iisque regalibus 
locam inveniac? locum id ;us invenirc carpzov t) 
COLERVS u) TABOR x) aliiquc p!ures JCii adferunc;* 
neganc vero scurader y) rosemthal z) aliive. beye- 
Brvs as) hae de rc dobia. lu (eotic: in feodis minoribaa 
in Sazouia afiim huac morem dividendi confirmare: in 
ftndis lazonicis majoribus dividendis iacehhim ectam |as 
opcandi minori fratri relidum fuiffey adaont' atqae exenv 
pia quardam hujus in Saxonia fervaci moris; inpiimit 
anno M CCCC LXXXV. Llpfix incer Ernenum Eleaorem 
& Albcrcum fratrem , dKpcrticis provinciis, Aibcrco minori 
opcionem concefram,EledoremErne(lum vero,canquam fe- 
niorcm^aequum ucrinque fUcui(re,comineTnorac: fed pollea 
iflum morem provincias faxonicas dividendi amplitts odirpa. 
cnm non foiflle tradtc f qdem morem di v idendi ad teuda reealin 
«ixcommodeetiamadeomnodari pofTe acbittatiusqunmna- 
dafamiiiarnm confervandaram caaifa dacentnr; acqae hinc 
Icnior,veIuc familiar capuc, funiori non poftponendus effec; 
fenior prxcerca majori prudencia,experieaciaanimique rao- 
deracione, quam nacu minor, pollere cenferecur, ipHusq^ue 
fic Domini feudi, immo falufis publicar inccreflec, ne (enior 
juniori podponeretur : indcque inferc racionp provinciarum 
& principacaum dc eorum) qac pabllci juris, hoc jus opcio* 
iiis vix oodnere interIIIuiircs;racione allodiaHam mobitium 
irel immobilium, quz privati juris cfrenc^ hoc forej obi ufu 
/ervarecur,IlluQres uti. Qu.a;ritur ulterius , an pater tis ia 
iocis, in quibus Jus eligendi minori competit, teflamento 
minoremhoc jurc pnvare «& ipfe dividere res (uas poffit? 
aegat modestinvs pistoris bb)cum aliis qund difpontio 
hominis adimereea non pofTeCjquac Iegibus<5c (lacucisalicui 
tribueccQCur: adficmanc hormvs cc) & beycrvs dd) cum 

- C ialiia 
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afits qttod patri» inoda tcgidmani relK|Qerfr)tnneqiialf mo^ . 
. fb res fbas ineer liberos diyidere Uceiec; neqoe (^oeictur^. 
^ialege vel (la^fiCQ eledio deberetur, eam propterea ulih. 

mi non pof[b; quandoquidem provifio homiQtfr, provibo» : 
nem lec^is tollerec} quumque fus teftamentorum femei Uk> 
Germania efTec rccepcura ac divifiones parentuminterhbc* 
ros frequcntarcncur^ esdcm iaboQ ca&ul^ao^e fuuriau^. 
lerri noii poiicnt. ' , . 

4) 6^^6lT(& Oi)R&<!X€4f r''^ lr^<f« 

») m pfrie. jiaiut. harmon. frj(l. IT. art. JJ. 

d) At Jhmmt, fdau (S tMtfMtiui, /smU^ tMn^r, e^, ^ * . < 

fH femtfir, Ub, U. cap, tj, 

i) M m eiu» pro^eriimmjitriduMmi. m/^r dt(fd$i^mintr eli^tt^ tMmmM^ 

titr edp. ». ' 
D psrt. lll tomktftM» Wiijk 

4> df' ioco. - - • - ■ ' . * 

m) p*ri.t ^U4/. ^t, • ' ■ . . ; 

mynd,yEVBDiQEf^Mddu.siBtjfgmdhflm . . 

BETfiRM/.a»j.^ * ' ' ' 

•#> », ITf. 4r/. t^.tit.B. 
#) /4rr. ///. t^^d*f^$^ 
u)pMrt^U dteif. j^. 

x) hit mUtt, ad taUtg, juiit argjMUti^. ftmU. itrei/, thf, fj„ 
y) deftud fitrt,Vrl.CAp,%, . - 

z)inSynopf}nr,f€tldfU^^t.tml^^ 

*•) edp, " ' • , 

^imt$iip,eUfm,ft^t'^ 

. Qtiandb familfa: hcrcifcundae /udicio res heredrt.Trfa? 
coromunes inter coheicdcs dividendse fiint: prattr fjowwa 
fdttra us m mjudidunh vmuut: mU mtdicmtfitg. vetiena. , 



^^munt quidcm in hocjudicium. fcd judcx inurpoHcr, fc in 
non dcbcu boni cnim ^ innoccntir viri ojficio cum funJ ovcrtc 

rr, vcl htfftmtUbuf: b^c cnvn protinui corrumpcnda funt- rJd 
f qmd cx pcculatuvcl cx facrilc^io adquifitum crit. vclvi,L iL 
trocinto hoc Hon dtvidctur. vlpiahvs aic. Ex his Ulniani 
vcrbis cognorcjmus, quod maJa mcdicamenta & vencnl finz 
hereditatis veniantqge m hoc /udicium, fcd /udex in his fe 
interponerc haud debeat magisque eum oporteat officia 
fungi boni viri, fohti res humanas /uvare non perdcfc 
uunquam peccindi caufTam maiis moribus praeflare Proin 
de hercdcs conqucri aon po/Tunr, quod ipfisid, quod hcrc- 
diut.s ca non tr.buatur: quippe ctfi nihil jpquc convcnicns 
officio ,udicjs fcu boni & ,u(li viri fit, quam id, quod fuura 
cuiquc eft,tribuerc; non tamcn fcmper ncquc indimnOc 
4d facercpoteQj- fcddum cxigcntis ucihtas, aucratio focie! 
taus civifK poftulac: magis enim ratio uuLtatis pubhc^ 
<juam privatarrauo habetur; <cd ratio utihtacis pubhci exi 
git, ut pcccandi omnis caufTi tollatur veoenaqiw; & mia 
medicamcnca, qui maiis homiHibus, pronis ad fcelef a admk- 
tenda, ItimuJos vencnis nocendi addere pofTunt corrum 
pantur. Eadcm quoque c^ Ulpiani fcntentia dc'jibris iraT 
probaca: Ieclion:s, maeicis fortc vcl fimilibus. Quando R ol 
mx mos improbandi riberos, atquc improbatos cbrrumpen- 
di, ortus fuerit re atum legimus apud senecam b).. &de 
fnagicis Iibris,quod Ulpianus tripfit, pavlvs c) ccnfirma! 
vit. Cacterum hunc mQrcm libros damnatos corrumpcndi 
& igni mancipandi ad hsreticorum Jibros produaum et- 
lam fuifTe schvltingivs d) cenfct.- Impcratores arca 
Divs &HONORIVS c) ccrtc harcticorum libroscomburenl 
do$ efTe ftatuerunt. Qua: cx pcculatu facrilegio, vi, Jatro- 
cinio aut aho fceJcre adquifita func haud dividi vlpiakxis 
i).aiti in licrcdicacis pccitione camen : f pojjrjfor hcrcdita. 
tis cx hcrcdttatcinhdncfof qu^us, ex delido nempe. ^4^«fr/r 
eof ctiam cum co^i rcfiitucr.cy nc honrfia int.rprctatio non honcfls 
^uafint lucrum pojjcjfori faccrct, HERMoqENiANVS g) exponic 



iiide idparet tflHt lucra in herediucis pettthmem reaSx^ 

pofleflrorem inhoiieftos frudus ex heredicace pcrcepcos ec» 
iatn rcClicuere cogii Racio diffcrentiGe hic efTe vidcturj 
quod in heredicacis pecicionis judicio,qui inhonefta lucra fe- 
cit, idegerit, uc ea rctinercc, qua in rc non ci indulgcn- 
dum eft; fed , quidquid, tanquam heres , adquifivit, refti- 
tnere cenecur: at enim vero in hoc famiiias hercifcundz ju« 
dicio turpialucra jndids offido dmdenda Ibrent» quod pu« 
Mic« difciplinar v^or non pacitnr* Lucra veio Imc fi num* 
■lonim corpora inde confcdia adhucln hcreditate reperi- 
Jincur^liiis, qai fcelere tali larfi» reftituenda funch); fcd, (1 
tales pecuni» in fubrtanciam bonorum redadae, aliquando 
ad defundum pervcniffc probari poffunt; non ell in hac 
adlione judicis officium , ut illas ex bonis icerum cxigat Sc 
fegrcget, fcd pocius ad fifci procuracoris ofticium percinec, 
Qt fiico cales rcs viudicet uti hvbervs i) modestini k\ 
etfato innixus, adfevenmds» ftdere quod adquidtom filbM( 
fibi vindlcare, exlftimat. 

' M ^Qmm, lih. V. CCHtroierf. 

' . 0 im fmtentiis ruepHi Uk, K. Ht. »|. $, tt. nnf, SCHVLTU^GIVS w mih 
4d iftuic. Uctm, 
4) titsto jsmlHH 

' «) /w. Xn. liu s* legt /f. C«4» nmf JACOB. OOTHOmp, Ai 

*■ comment. in hsnt legtm. . . ' ' 

* f) in Itge f, D.fsmil. btftif. 

1) m. L A VTERB ^CH. in toBrg. llner. prsB, T. tfi, 1«. ^ti* 
' I) im frdltS. *d pMtdefi. //£», X. nt. i. i 4. 

' i) im Ul»f,D. d* jwre ffti tonf, BRVN^]£MANN. in ttmmim, » l^, txiO^ 
ffllpf%.D,d»btred.pttit, 

:, §. XI. ' ' 

Nomina inhoc judicium non veniant; quia ipfo jure 
inter coheredes divift funt a), ica» ut pro raca lierediutis 
parte itngoK debeanc (inguiisque dtbeacor: inde dedttCiciirt 

2a:;d, fidivifahercdicace, unna coliereduD pro.fitia pute 
>ivendoclIiB definaC|. id caeceros cofafiiedes aon gr»vet$ 



^Qia fingoli nunquam in fblidum, fed ipfb jure tancum pro 
parce heredicaria devin^ funt b). Qoamvjs vcro ad ofii« 
cium judicis pertincre, CAjvs c) moneac, uc debita & ctc^ 
dtca (ingulis pro folido, aliis alia adjudiccc,* Hepe enim & fo- 
hicio & exa^io parcium non minima incommoda habec: (i 
umen dc ulis adfudicacionis cffeftu qujcracur, nec hoc in 
cafu u«um ipfb jure in rolkium obiigari cxcerosque iibcrarl 
cx cAji cjusdem d) liccerarum monumenii& cdoeemur; 
/MIH hk64ttr0Mtn Mir iUtid fffitiu «r qus/ folui tttum dth-at^ v«l 
ntum stitUifiH dfkstmr; fid ut; ftve a^tndum fit, partim fuOf 
fgrtSmfifmr^ork umtu 4^s Jkft ium m MMtur^ furtim fut, 
furtim fr^euruMvrit uomine conveniatur: tuuhbct^ litrrs poteflar 
mtnrkt tredirorihuf cum fn^uUf exfcriundi; famrn ^i/ lilera 
foteftof efii fuo loco eos fubjlituendi-, in quos «ntra aSliomr oJiciojU' 
dicittranslata funt. Quam ob rem, fi tbrcc crcdicor, vi at» 
tribucionis irtius, unum hcredum infoJidum conveneric at- 
que is roivcndo non Hc; id non im^edieCy quo minus reli- 
quos detndcpro fua parcclierediana,€oiiTeniat: noQcnim 
^o ipfo quo credicor unnm Jberedum m IbfjdQiarconvemCf 
tacite padns e^Tc ccnfetur, ne ulcra a carceris beredlbus pe* 
iac; qoam non nifi uno in cafu padi calii cacid prtefiimcio- 
ncm fusromanam admiccac, qui m ImpcratOrum sevbri & 
ANTONiNie) rcfcripcohoc concinecur: po^ vendiHonem be» 
reditatis a tefaciam, Ji rrediures contra emtores aStionej fuas mO' 
viffe probare poteris eosque fpontanea voluntate eas fufcepijfe , eX" 
ceptione taciti paBinvu iuutHitir defenderis : fcd ad confequen- 
CGis.catiisqoe (Ullimlles hic caRis irahendtts non eft. Qu od- 
fiiedaro noii ei /udlcis adjtidlcadojie, fed mactia cojber»- 
idiim conventionc vci tefbtoris dirpofirionc fa6^m (iierJc, 
iit linguli coheredes fingula debita, alii alia exfblvierenc; nul- 
lum indctamen credicoribus prarjudicmm infertur, quo mi« 
nus heredes fingulos, quos p;idum vel ceflatoris volunras li* 
bcraverac, proportione heredicaria convenianc; quum crc» 
ditor alium dcbicorem admictere non cogacur & Imperato- 
re^ oioDLET 6c MAXIM. g) dtbitorum paUionibux frefOtorum, 
ptMuiiu n*t telU>n§i muturipop fanciverinc* 

•C J ■ M 
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s)^id. ttx t. >). IfX ^.^. D. f.fmilhertif. - > 

h) iid. O^mn t^/irfr. refilMt, lofa, U, (sf^ lo» a, | 
• $) in leyj.D.ftmU.hertifi 

e) in U^e l. C. de padtt. " ■ 

/) 9id. Ux 4S' f. »♦ f^MdMti» , 
£) iBleif 15' C. dt PAais, ' 

* - /• • §. .XI!/ ; — • > 

Quardam m dfvifionein non reciplunt^ quod dCvM 
htnd pofTe dicaocur, (jcuc func obiigauones indMdttie a) 
inter quas numeracur obiigacio fervicucum realium; Ci enim 
fibi viam teftator ftipulatus fucric,per legcm XII tabularum 
ftlpulationcm cara inccr hcrcdcs non acirnittcrc divi/ionera 
pAVLVS b) putHt; adeoque is ^ui ceflatori quum adhuc ia 
vivis cffet, (crvitutcm conflicuic^ in fblidum fingulis hero» ' 
dibus obiiaaiur & heredes Cnguli in iblidum a^unc: idem^ 
fi vice vcru teftator lam deraniftut qu6ndam lervitttcem 
alceri promiftHci cMnebfc . Refm liac pAvtvs c) ulceriut 
iqiiandb pigntis. vd pocha obffgadQni divldax ac^e^: pi* 
gniis tmiia adjeSum ell individaum nifi tocum deblcum 
folvatur, pro parte ftia hercs unus libcrari neqnit. Quod 
fi defundtus debucric aiicjuid fub pccna pavlvs d) profcrt: . 
hcit bac obhgatio pcr Ugtm XII taluJarum dividafur ; quia ta- 
men nibil vroJcJl ad pccfiam cvitandam-> partcm fuam fohcre : fvt 
fiondum foluta ejl pccunia , ncc dit^i venit i profpicicndum cji pcr 
€^i$tknenh ui de indcmnitnU cfivcstj ^tr ^ucm jafftim futritt ni 
mnis-fefmiU fvbnrctwrt fitttt fgWMt/fe a\ ^uijolidum Joht^:,^ 
ritifiirtem.praflituyum: fiog ctim filtfft ^tnftt ttngvirfam fectt^ 
mam, ^am dcfunHus prcwittittne fttha eemitteretury familia ; 
lcrcifcundd juiiicio a coijcrcji^ur partc/ reeipere potcrit. Scillcct, " 
fidefundus aliquid fub po^na debuerit, finguii hereclcs (ibl 
mutuo per ftipulationem, fi poena ab uno coheredum in ■ 
folidum petatur, fuper indcmnitate caverc tcnentur: nam, 
iicec debica & nomina ipfo ;urc inccr cohcrcdcs finc divifa^ 
adje^ocamen pcbnskf^cic, uc obligacio pcenaltt ficindivi^ ; 
daa: igicur iieredes per icaucionet mocuas promidionel::. 
Qt&xm fisipiosreddoa^de prsllaad| iodwttlmm^ fi imtt||' 
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acoiitraventione alccriu3 in roJidum oblieetor e) Atmiff 
mterporit» cautiones cfficiunc, uc, etfi hitc individua 
natura fua non v^niant in hoc /udicium ccrto rcfpcau u- 
zncn & fecundum quid veniant, ne fa*aum unius hcrcdis cx 
^uo contra omnes ftipulatio individua commifTa, ac racul- 
us agendi nata eft , aiteri noceac F). Ali« res incorporales 
lcu jura, fj coheredcs in communione perfiftere & cmolu- 
jncnta tx iis provenicntia dividerc fingulis annis amplius 
«ter le nohnc; modouni cohcrcdum trilxiuntur: modo al- 
ternatio mcroducicur, uc ufusfruaus calis rci alternis annis 
Cngul^ coheredibus ad/udicecur^ fcd tunc utilicati flnpulo- 
r|m prorp|citur, cjUAndo certa utendi fruendi forma finPu- 
liS pracfcribicur, ne perufum alternatum alter pr» aiccro lu- 
crumcum iphus rci fitpedeteriorationccapiac: modo fort» 
e;usmodi res^uni adOgnantur g). Tabuiasteaamcnti vlpia- 
livsiij^udcum permanere, qui cx parte ma/ore heres. 
auc macdc deponi monecr nam 6c Labconem fcribere, ven! 
dica heredicace, cabulas ccftamcnti defcriptas deponi opor. 
terej heredem ex phirima partec^teris coheredibus excm- 
plum debere dare, tabubs vero avthenticas ipfum retinere 
,auc m *de deponi. Inftrumenta aHa authentica heredita! 
ri3,quoqueuceaapudillummaneanc,qu1 ex ma/ore paric 
heres, ,udex curec,- csccri defcripcum 6i rccognitum fa! 
ciant,cautionc intcrpofita a poftefrorc ut, quum res exe- 
geric authentica ab eo exhibeantur. Siomnes iisdem ex 
partibus herecks fint, nec convenianc inter fc, apud quern 
cftedebeanc, forciri eos oportec; aucomnium confenfu eli- 
gendus eft amicus,apud quem deponantur, vel in ade facra 
cuftodiuntur I): ad licicacionem rem deducere, uc inftru! 
inenca heredicaria effcnt apud cum, qui iiciutione rcliquos 
Ticeric VLPiANoJt) non placec, * 



i) in hge 3j g.^ D fmniU itrtif. 
t) in ttgt cie, §. 13, jj. /^, 

J) ift Ugt dr. s ij. 



j) 9id STRVV. in >«H» tlHi.iicmit,xr.wfi§f, #, Hffii mBH. 
* MVLLEftMJtilw 

•) STRVV. tit. hc0 ^ 

Eit rebus hercdltarits quadam C noti recipiat divffjo- . 
ncm aniinterdum adjudicatur: fed tunc isqui rem ex ad-. 
judicatione ccncc, viciffim rcliquis coheredibus pro raca ia: 
ccrcam pccunix quancicatcm condemnacur a). Etm in-' 
terim adjudicacioncm ilH ficri, qui ex ma/ore partc hcrcs cft, 
neccfncacem noilim 'fai&uA jos noftruni^uiipooic» quam^ica» 
individuKfctbececiicam omnes (emper adfigDands Qot cff 
fenc * quod hujus judicH camen indoles non pacicur. Inter. 
dttm*lldivifiorerttm cam difficilis fic , ut impoflrbilis cffe vi- 
deacar.pofTc cunc rcs fingulas non folum, fed ctiam Qi«ines 
les herediurias fudiccm in unius coheredis perfonam adjudt«> 
cationcconferrevLPi ANvsc) docct. Licitatione veroquan- . 
do inter cohcredcs hoc negotium expedienduro, ad eum * 
rcs cota pervenire folcc, qui maiu» precium licicando obtu- 
lit d). Aliquando fic, uc, qunm fesliecedlcirisL.4|umiam liia 
nacuracommodam divffiooem.ecttm recipiac, niiiiipmi.aus 
iini falm ex plonbas coheredflMtt «(^udicari debeat: nam; . 
fidefttn^asforce rem Cttmextraneo pro indivifo cpmmu*/ 
ncm babucric, partem cam, quardefunai fuic, arbiter fami- 

. MaBJiefcircunda: in folidum uni heredum ad/udicare, non in- 
ccr plures heredes pro raca parciri debec, nc tertius ilie de- 
funai focius plures hoc ipfo focios acciperet, ex parte inrer 
coheredes divifa , acque ita judcx diificuitatem communio- • 
nis augerct, vcl novam aliam: fimui^ commttoionem indoce» 
rec. lclem juris eft, (i defundtus, rei aliai|us exafTe domlQHSi • 
oarcem ejus pro indivifb lcgavcrit,'parccaitera in hereditac» 
maoentes «ci &, fi heredum unus fuam rei fiogularis par- 
lem ante acceptum hoc judicium, extraneo diftraxeric; 

' Quia& tunc, fi pars,quit in hereditateremanfit, incer plures 
dtvider6cur,parcis aUccius cmcoi:. ^uc iegacarius cum omni- 
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bus defiindli heredibus in communionenrmcrdcret^ Vtque. 
haAc elTc £>vll e) xneaiem A9iViia&uAiiii\i,ii ^xUU* 

•"0 av; $.^ • ^ V * ' 

' i) iid. lex i. C, e»mmitni MiJU - ' • -■ • -1 

5. XIV. 

Qgx in herediuce inveniuncur re$, inCcrdum non funt 
communes, fed alceri coheredum proprix, qux deducendse^ 
antequam divifio rcrum heredicariarum communium fufci». 
pkur. Deducuncur ctgo buiia ad co.niugem ruperftitem 
perdQenciaj; uci & ea, quaj ;| priore conjug^e pjQfwa., /iure. 
SiiiUiiii fiOAei gdqRiU^a fttnf» de cujus beracUcace 4iv#ieiid» 
^aeftio/sftrfeiHis omsnejus mixca reperimxraKr^MCfiro 

kidivUo pOfieflrt:y:^i)«|ft^^HO^us ahcna ceo^ic.|ifiiMru6u$ 
«fil&vd jure; auc |'ure quidem dominii, yeluc propria» (ecS 
tamcn cum opere refticucndi ex cauOa hdeicoromiflfi. Ke- 
que in ftimiiiap hercilcundac judicium venire, quod pro csede 
dcfundi ab homii^ici^ M3a>j: iibcrfque conr^cuajam fuqt, auc 
cxigcre poffunc vLFiANys a) ijj^nificat: Ulpianus vero dc 
cafu eo incelligcadus eA,q(|o cellUcoj^, aucuxpr Jiberique te- 
ftacoris, hdiolnes IHhsH) dcje^one yd dRificm^ Jn locoj ia 
^ttOviilgolcerfic, occifi func, quo nomioe fOfDpacata.^ 
wSdo ^osoajSot ^4fi^i^% fk efiiijis b) qiiam a^ncm.ib bioo 
judiciambonvenirc vlpianvs c) rcfpondetjquiaiJOpuJarcs 
. tftiones, qualis cft de dcjedis & elFufis ob liberum homi- 
nem occifum, heredibus, qua talibus, non daiitur,* ideoque 
ncc ad rerum hereditariarum divKionem percinent. Ante 
divifioncra deducendactiam funt,qu£e;urcpra:cipuiad unum 
pervcnire.d6bcht3 fic Draclcgaca , quaciis folis adjudicancur, 
quibus a c^fiatore irelim fant, adco, ut^ fj forcc quibusdam 
cbfieretfibtis fimulres una prxlegata fit^ illiff iinral^ ^ro incit- 
Vtfo adjudicari interim debcat, dpnec. nOTO judtcio commu- 
liifiiyiduadQ yjf9ii)i.^)^ic rei ^ele^itae cpQtmaniQoem Ui- 
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rimcrcd). Qyodfi feuda dcfundtus refiquerir, quum ad feri' 
yki» domino prjeftanda cantum habiics 6c qui familiam, «o* 
mcn, infignia rplcndorcmque gencis couiei vanc, in fetidi» 
faccedanc, quales runc mafculiiatqu^eiiinc fQbmiax a (bccd^ 
ioDefeadoram occludaiicar, nifi ex pa6{o ad«ii(riim^a^id^ 
lem promovendam imto^iKl iaoceffioQem qQoqa^sadaucoiii» 
tarj fisodacanc jare mericoque ab aliis boois commuosbat 
rcparantur^ utfeuda ncmpe ad folos fiiios regulariter perve* 
niant, reliquabona communia inter mafculos & foeminas 
vidantur: nam qU^ndo gx. pado foeminae eciam ad ruccedio- 
ocm admictuncuri dcficiencibus tamcn roafcuiis (aitini fucce- 
dant,nifi in fpecie ida^lum^ ut fiiiie nmul cum mafculis facce«. 
dcre debeant t), De pcHbnis iilaftribus^ Quarum jura in hao 
diffisrcatiOQe proponere iafticttci eioM taiao liaad- pcnnicciriL 
^ocidinHs falcim verbis-adnocaMs, ^IkkI io pcoviociis Q«i& 
ma^i« tnquibus ju^primogenicurae ianradoAom eft^ primor 
geninispirsrogadva in fucccfltone ftuacari cerricorium & jiir» 
emnia m quibus regtmints vis, dignitas atque au<5loritaa 
cotvdftic, omni divifione de con(brtio remotis , ad primoge* 
nicum perveniant, confequatur isfblus jus (latus imperii, f^. 
perioricacemquam vocant territoria!em & corum) ^ux ad 
gimcn ccrritorii pertinciit, exeroicium, quae famillee^ illQftri iUi 
adgrefbont, foli etiam primogetlicoadquiranuir, comDlexu» 
Miolttm regationi<(itpenes«om,atqueinnegocii6Armlnttcib> 
ieroS|CanQuani capur repnrrentet, iilaqaenegotia nomine filp 
tnifteCi'* iniiis & fimilioosjuribusprimbgenitQS frauiboso»» 
tti niinoribus ionge prsefercur: esc vero res, qux in familiis 
iiluftribus pro hereditarits & communibus habentur, intcr 
heredes Principum dividuntur acque ad eas dividcndas £imi« 
liaehercifcundae aSio infticui potcft. ^ : 

' s)h$Ug€ ig, ^ 1. 13. ^**/' ' ' 

c) ift legt ig. cU. 

d}M' 7. tit oblii*t) quM qunfi tx c9ntfMBu ntfcuntur Ux 2i, !• Dt 

famil. bercif. e) iid. HORNIVSf» juriipTHd. feud, cAp. XF. 
f}Mda LVOOLPH m inMdita.juut prtmtMnU, Mrtt fpec. Aphor. 9f 
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S XV. 



(^eniadmjOMlam iuque quaHcas reram, quca ^cIIhiAl 
.rdl6br0iiit»(bll{cla cura invefliganda efl, «c lc^arett* 
Cur, quae adihmdtcatem non fpetfiaQC; ica orxter res ratHi 
praedacionam perfbnatium {n /udiciofamilia: herci&unda: ha- 
ocri etiam debet. Przeflationes pcrfonales vcl in utilicatibus 
ex hereditateejusaue occafione perccpds, vcl fumtibus ia 
resfaereditariasfaccis, vcl damnjs dacis hcTeditaci conOdunC* 
Quod ad ucilicates atcinet, ad cas reicruncur comn»oda ca, 
quas ex rebus communibus hercdicaiiis ad aliquem cohe* 
redibas pervenenmc, puca frudus dc iilttr«{ (edeas4iciikatcs 
«liaiiiacaiuiatmcoheres perceperit neceiieeft : fi resdiv^ $4 
cooeredem perveneriaCy & alccr officia atnicidse prs(lkuni% 
heredicarium debicum coheredi exegeric, ramilix aercKcaiifiK 
a6lio cefTat, 5rlocus adioni negocioruin geftorum datur; 

auum pra:cipue negocium amicj, noncoheredis uctlicer ge- 
um fueric. Quidquid crgo coheres cohcrcdum nomine ac- 
cepic, non alicer ad lioc judicium percinec,quam fi coheret 
propcer communtonen^ gerere debucric Idem obcinec ia 
rumcibiis a cohciiBde.iii mcbmmmies hcreditarias erogatis, 

SuorqmttOftalttlfihoc judicfaim vealnat, quam ouos ca> 
eresprocohercdecsnecigflbate fecic, uc non pDitet fep»» 
tatim CQS fiicere : tanc cnim quafi coheres feck. Si luaitai 
noo cac neceflicate , fed ex libera voluntate feceric, npo^ 
quafi coheres, fed quafi amicus fnmtus fecirTc exiftimatur; 
ac proinde eos non aftionc famili* hercifcundac, fed nego- 
ciorum geftorum repetic a); (iimtuum vero,quos in hoc ju- 
dicio unus cx coheredibus bont fide fecic, ufuras ^uoque a 
coherCdC) ex die mone coniequi poccA, id qued tn oonsB 
idd lodieiia fieri lolct b). Inter prsfiaciones peribnafes d»* 
ilioa a 0Qherwi& commani heredicati inlaca deni^ no. 
inertnturc), modo tanquam heres dederic: idcoque vl* 
PIANVS d) ait? ft vivo uflatorr unuf ex ^eredihus ^ecutiiam fu^ 
ftuUritt in jamtiia: herrifcundx judicium eA non venit; qutA tunc 
nondum beres (rat ; ubi autem quafiJberef fccit.ttji aliam pr^tereA 
^t a^mfmks^mi Mmn teneri eumfmilia: i^erciJcHttditjudi' 



$h JuUtnut JtrtHt. Obiigator fic coheres coheredi propcef 
^fhmnuiti^Qodr^Qsheredicariis in ulic, (ive coaimitt^Rfto, 
five omiccendo, modo dolo vclculpa datum ftierit c). Qoa- 
lis cuipa }n hoc judicio prarftctur pavlvs cxpliCacf): noH 
'fihtum dolunufcd 'o culpdm in re hereditdria pr^tjtare de6et £064» 
'rer; qubniam cum coherede non contrAbimut ^ fed incidimur iH 
eum : non tamcn dili^entidm prafiare dcbfty quAum P^tcr familiMr 
dtli^em: videtur heic mucacio ^radus fada effe, poliuvo: 
Miient: adhibico pro fuperktivo? 'i^^r»rf^N«r; nti injjl* 
-inijibi]»obi^rVaCQr; quoHim*ki praptcr fugm fitrum- mupm 
'^kJmkprtndiff^idn tupitiorum icficrum JSto H ttwt^mfetitr: 
'*$$km i^itur diUicntidm frajtarc £bft^ ^Um in fitlt rekur : d»* 
jDiialD dolo cuIpaQue lata 6c levi a coheredc robui ^licrQiii* 
• tariis dacum ergo hoc Judicio vindicacur g). . • 

4) 9id, VlNNl VS in feUais qudS. jum lik* /. (4/. |7« 



b) tid, lex li. §1 D,ftmiK herfifi^ . .. . .. ... , j. 

ej 9id, S. J dc offici» jmditis •.•»'./-.. 
d)inltge t(.§. 4'i^'f*^k9nif% ..... 

t) Ud. lotus jdm tiu " ' ' 

f) im legt *$. tt. D.fdmih btrtif, ' : i . . i . 

4> fU. tAVTBItBAeH-lil M««.'iMi»'. >Mil 01. X. lif. «. f 4^ir« STItttV* 
• . iu fjMu%.}mhtg^. $xttdt:VF, Mfl,^,j)..Mfii UyiMnL,itf9Hl^ 
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His omnibuf obftrvacis, &Jnprimis faf^a accarata do- 
rfcripcione & confignatione rerum nercditariarum cum one* 
ribus & commodis, ut materia divifionls inconfpe^lu fir, ih 

3uem finem heredes, qui domi morcuariac fuerunt, ii>ter- 
um jus jurandum prfieuare coguncar. fe non icuroi infitias, 
nec quid^uata M^iHls fQpprefHimlri, iMerdQmk^ttiuli'dr'iiii- 
niftn etiaffljQratecompeiluncur; & fi liberi 'adfinty cofht- 
tione incer liberos parencibus fucceffuros, Infliper pera^a, 
fttdeac in hoc judicio res communes heredicarias dividic, ilc 
unicuique heredi (uum in hac divifione tHbuit: deber ta. 
men, quod filencio non prsetereundum, dum de ejus, qui 
diutius abfens fuic, familia hercifcunda contenditur, mors 
prius abfentis probari; tum, quia viventis nulla hereditas 
x&*f cum ^ia eorum demum hereditas dividicur, quorum. 
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'fccreditas pcti potcft. a) Cxterum non una tantam, fed A 
du2e plurcsve iucer easdem pcrfooas communes heredicaccs, 
Teluci pacerna & tnateriui, inter fracres germanos, uno jt^ 
dftt6*'poAatic-dividi ; fic, uc in coheredum arbitiio (ic,ucriim 
ieparatim de flnguiis hereditatibus, an Hmul de bmotbusOnJi 
limllise hercidundse adlione experiri teftimonio favli b) 
roaliot, Inhocjudicio a Judice pra^cerea, fecundum cffacum cfas* 
dem PAVLl c) Ccvmpcv co^iJcmnationcf abfolutionei in omnium 
ferfina Jacignda : ISI '*^^«'> alicuju/ pcrfona damnatio omijja fit, in 
' tteterorum ^uo^ue pcrfona » quod fccit judcx ■ non valehit ; quia 
*non potejl cx unojudicio rcjjudicata in partcm valerct in ^artcm 
^tfjmPMUr^: pavli hoc ef&tum inteile^ dificile.BfLvNNB» 
iiAiiiiTsif)-hQcmod6 interpretacQr, quod Aiper tis rebuS| 
qu« io jucKcium dRedateyplena cfTe rencentia debeat. nt ae^ 
que penboa^- ifeqne res, lo judfcium dedu^hi . omiccacur* 
Sed pAVLVAt agere noodtivs c) rcdius ftatuicae praeftacio- 
nibus pcrfonalibus ! nam in his condemnaciones & abfqjutio- 
fieri debenc, ncmpe fi aJius ex coheredibus impcnfas fc* 
ceric, alius damniim dederic, auc cmolumentum perceperit; 

(uum qQisque coheredum cunc mucuis pecicionibus exigati 
judiccmde omoibus pronunciarCi^condemnando abfolven* 
doqucy iina leiitentiia oportet: ircddcra feceric, (encemf^ 
Apn valebicf qnum ex iino |aificip res Jctdicatfi fn i^artem 
valere, in partem Yalere nequeat. Aiiud in rebus hercdita- 
riis obtinct: quamvls enin^ in his Judex ctiam nihil qui^^ 
quam indivifum relinqnere debeac,* quum omncs T^es herc- 
dicanseinhoc {udidum veniant; fi camcn quidforfuanindivi- 
fum remanferic,non propcerea fencencia nulla cflj fcd res.indi- 
vifa judicio communi dividundo locum facic. Racio diflfe- 
rencix in hoc pofita eft^ quod rcs (inguiae neque incer fe cb* 
'^^faioreanc, neque fpechitim in a^onem^famiiist herclfctuitfte 
^ diyldendat venfanCj Qti fpeciatimln eam a^pnem pcrfoni* 
'1e^'t>raeibcibnc> deducuncur & mQtua pecitiphe interfe c6* 
' hxrenc: non efl igicur plena lentencia, (i de quibusdam prat- 
ftacionibus cancum fudex Judicavericj plena vero eft ad/udi- 
^cattorttumiieredicariaruffli H quasdim geaeratim in judi- 



fiiQm famitix herpifcur^dx dedu£las di^teric /udei kdmdk^ 
Vericve > aiiit Indivifis^ rell^S||udicb commisttl di?idaado 
'fioOetdi^ldendis, 

j s) 5i/ Ux 4. prme* f>, f/m. htrdf. £) in Itge tj. j . f, |(/, tth d(k 
f) in h^t D. koc tit. d) mt$mm<iu»mi^,J^HB$ih . ' , 

;• . {. XVIL 

Coheredes vero, po(l divi^onem rerum lieredlcariaram 
fiidam (ive /udiciaicm five excrajudiciaiem. istibs fe elTe di« ' 
vinone ea non raro conaiietiinturf rdcindlqae «Kvifioncfli 
«am propcertdionem deudcnint; ande inroHganilam elt, 

jin divino.femel pcraAa loltrmari queac? Quodil inter ve* 
fos heredes, pto ea parte» qua heredes (iinc, divifio fa^ 

,'6t nihilominus insequalicas confpicintur, iqua lance pon- 
derandum cfttandolo coheredis, aa 6ne dolo ejuSy crrore 
quodam, inflequaiicas concigcric. Si dolus intervenifTc 
probecur, id, quod inarqualiter fadum ed, ex nacura ne* 
gociorum bonx fideiy in meltus rctormandum efic> doa 
modo (i eoof-mis ulcr» dimidium^ icd 6c mioor farfio.iii> 
late fit ; quum Impcratores d i o o l • t* ^ si a x i m. ,a) 

.intor Isrfionem enoi^inem minorem non di(Unguen«* 
tes, pcc ftaadcm'» vei dolum» (iac judicio fadis diviiio* 
fkitras, majoribns ctlam nibvenianc. Si finc dolo & pcr« 
peram fada Ixfio demonftrecury non alicer rubvenicnduni - 

,iiliy qai dlviHone violacum fe efTe pucac, quam H enormis» 
(eu lucra dimidium Iseno probau fueric; quum cnim divi- 
iionesvicememcioiilsb^ ^ permucadoaiscj fubeanc^ emcio 
aucem tunc Gdcim refpindacor» fi wfio enoriqis accideric; 
non alittd cene in dlvlfiombusj qoam in emtiombds cir* 
ca Ixfionem obf^rvandum iuitt quippc» ecH Imperacorum 
Dioclec.6c Mazim.reIcripco,quod in caufia Is^nonis in hc« 
redicacis divifione inlata; Aurclia: Scpcimia; dedcrunt, de 
enormi lafionc nihil invcniacur j fupplendum camen idcft 
ex aUo refcripto, quod iidem Imperacores in caufla em- - 
tionis vcnditionis ad Lupum cmifcrunc, quo emcionem 
£Caili^9QCip rercindi propcci: l^lioncm petmif^runc, 
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^uehocin cafa dinmguitur, utrum in /udicio, an extrd 
judicium divifio fada larfione cnormi laborec; c]uum a-tjuc 
judice pra:fente> atque abfentc, in xflimandis rerum pretiis 
cirdr coinaucti ac Iseiio snde cootingere f^ofllt, quain Izno* 
iieiii eAaendarr boos fidei fndfciis GonTenieos clt f ). Quod 
cnim Imperatores dioclet. MAZiM» g>.referipferunC3 
majoriiut pcr frmdim% vel dolum , vtl ferftrim fincjmUHo fii/Hig 
iivifio}iihuf fubveniri: non co pcrrinet, quafi fola cxcra Jodi- 
cium, non in judicio, per judicem^dolo, vel perperam fad^a 
divifio, refcindi pofTet ; quum jas dicencis audoritas alcerius 
circumvenicndi licenciam nennini pnebeac; (ed pocius ver* 
boram hic fenfusefi, quod 2c ea divifio, qua^ dolo adverfa- 
rii iniquicatem continet^ dc ea, aaa: dtmdolum adverfarii 
iKlionem «Iteri inlert» in meliQS tmcmanda jBxi dum leme* 
-tc^ €ne confilio dciiberaco ac jioidicipt don fttis confiderato 
rerum prerio, in^^ualispro rau inter cohcredes divi(io . 
£beft« Quodfi enormis en larfio accideric, in arbicrio tnnc 
cjaSjqui pius juQo ex divifione accepic, poficura cft, utrum 
id, quod coheredi dec(t,fupptere,an novam divifionem patl 
malic: fi eciam refciffio facienda fit, ea fit camcn refpedu 
ejus tahtum, qut Ixfu» e(l| non intuicu altorum, qui ixu non 
func: probatio infuper Ixnonis enormis adferenti eam in« 
«Dmbic^ acaue infpiciendam eft in enonnis.lfle6mu$qnadftioM \ ^ 
ne tempas illad, qiio lielio fiida eft» H^c poceft vdciifid. ob 
enormem laefionem imp^trari, fi coheredes verjit rer^m pre- 
tii noverint. Hxc nempe incclligimu^, C lafio enprniis cir- 
ca cefliinationera rerara diviCirum emerferic: vero Jsfio 
circa ipfasresdividendas contigertr, v. g fi cencum oves divi- 
dcndae & unus LII, alter XLVUI in divifione acceperic & per- 
pcram hoc cafu divifio rerum fada fuerit; quum calis divi- 
£o ex errore manifefto procefferic^ crraos aucem npn in eam 
diyifiofiem confenlerjt^ hoc fine in cafn qvaicmcunqiie hiy 
€6nem Aflfoere ad ref^^indendam dtviiipnem cusi),c,e)dberrii» 
tno cocci!jo arbitramur. Qaodii diylfio cbm' eo fada 
qui non coheres fuerat; diftinguendum , utrum per /udicfs 

mtenttam^ an jpcivaump^i^oaeffldivifioperaAa fuerir, fi 
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prlvata conventio mcercefleriCy OQQ ilublctQdumy qii;^^ 
duflp falfo heredi ex divinone cefTeruntV & apud eum ep* 
ftunc, vere indebica Hnt & condi6lio indebiti hoc cafu ia« 
ftitui pofllcj quum incer eos cransadum non inceliigatur| 
«bi alcer alcerura per errorem cohcredcm efle pucavic 0« $A 
judicis adjudicacioae per. feiueaciam incer verum 6c faj/i^pi 
heredem diviOo contigeric^ iDdebiu condidjo non cpmpe^ 
cit^ quiarindebice(blfinuhdidiieqiUc^fiio4 ex ca^il» {uili- 
caii &tociifn' eft^ resque Ju^icsca^ pro venctce I^abeiur» S^d^ 
quia^juftuserrorincer rediciicionis caufTas.tlun^crac^r k) i&^ 
infuper ex faifis aliegacionibutobcenca feACemfiia r^iciudipon 
teft)l)judcx vero faira allegatione alcerius partis aci (cnten- 
ciam diviHonis interponcndam indudlus fuic, nii vetac, quo 
minusheres verus, crrorc probaco,adverrusea,quaecum co-' 
jherede falfo perada iunc^e^ucioaeiniaiaceyui^upj^euracq 
poflic. • - ^-i 

k)^.(exmm dt. ■ , r ■ \ : . ' 

e) Ux D.famtl. brrctr. . ' 
d) inltit C. commun mninaMt judif^ '■' . »" . : 
9)iH Uit i.C.dtrtfdttiiUltiit. i \. 

f) grinm. Ie^i4, C. d9*H^lU,U»dit. $fH^ Jf» A A /H^ £r,«ll|rnl«9 . 

|) in legt j, 0. t»mmtm. mtrim^itt Jjf^ifU» 

k) in diO. sd rtmt/L legit j. C. t mmm, wtriusqtit jndie, ftS,i, etmf^STKVL 
UnfnpMtd mtd/ilfi X»fik$,'(,/0 . •» * 

i) iid. Ux jS. D. famil. btrcif, ' ' / ^ ' ' * > 

k) ii If^e i. D. dt intf^r, rt/iit, ' '* • • " ♦ ■ • r . . *f 

l) hd, tit, C. / exfnllU infirtfm, W ttfiim, jmdk* . : " ...^ . . . 

tAfiope, quse per inscQaalem divtfionem uni coherer 
dtkm fii6bliinc> a judice fublata, fin^ulorumj heredum res^ 
dn^inhocfiimilix hercifcundx judicio iis adjudicacie^Qacii^ 
nunca); guem ^flfedum ad/udicacioni Jam vlpi anvm b) cri» 
buifle ex fragmentis , quaeex liccerarum monumencis hu|u$ 
JCci fuperfunc, cognofcimus: adjudfcatione dominia naHcifcir 
piur per formulam famili<f hrcifcwi J.t, qux locum babet inter eo* 
icredeh iS formuUm comnum diyidundoi cui loeui efi in/er fo^ 
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thf fSjtr ftmidm fnitm reffm^knm^ fi$m ^ 'ffntrvkhi^z 
^um (iptifx uni #c eJhfidihut aut fofiu, utt^9itinit rm i^pum 
MifmditmftHt^iUthKiSisJfttiritur/jive hmtUifi frt fter mneM 
ft: acque hinc commocus forfitan jvstinianvsc % ut dp- 
CueriCy id quod idis j jdiciis aiicui adjudicatunri, ejus Heri (u- 
cim, cui adiudicacum fucric. Sencencia judicis attionem per* 
[bnalem alias paric, nec dominium addicic, fed compeccre 
declarac; acque hinc ref vindicatiutie, ccii dcdominio agacury 
oon CBirien ea adlone inftfciica,per fenteodam Judicis donu- 
lilainfad^ifritar. qaod antta ad()ui(itani ectCy |K>tias 
co nir niatiic: hi hisaduipiano receniicis jcidlciift{mscis,doml" 
tlium potitGmum per adjudicationem, qux fencentia tiCiaiii 
^iritur. Fquidcm tr^ itttonil;ut ufucapioniinu dominia r/- 
ruff* Im peracorcs dioklet.&maximiAn. d) traffxfirn inqui- 
unt: cx icge X(L tamerv ubularum adjudicationcm tradi- 
tioni acquiparatam everhar.dvs otto e) eiciue tantam 
vim in his tr ibus judiciis datam elTe tradic, ut iplo jure do- 
miniamtranfiretj fimul ac fudelE ^auoctaflet; ^uomco» 
heredes^ fooli (fe eoiifioes fam «Hcea: domiQiimi oonlbrda 
habalffimt»qiipdaunc diflinguerecur iefHRancurqoey quaoi 
ob caufTam vmkinYS f ; ad judicationem • eam* iocer modof 
■adquirendi dominii etiam retulifTec. Aft cnim vero hzcres 
fBagni erroris cauOam juris interpretibus prarbuit: folent 
cnim inde infctre acproibare, ex fencentia judicis dominium 
generacim transferri, quod a vericace aiienum eflib anto- 
2jivs fadbr. g) probat, ne<)ue aliunde apercius hunc crro- 
rem conyipctconvdlivev quam es Uipiani de Juftinianl^fti» 
snontis ofl^ndit» Nam, qvum vlp[amv8-& jvstini amvs, 
''intribus iflis judiciii, quod adjudicatum fueric, (latim ^ua 
fieri, cuiadjudicacum,fignificarent, hoc ipfo fati^declararent, 
in aliis judiciis ndn idem juris c^Te, nequc ea au^l^oricace 
cjuamvis (eatcntiam judiciis pollere,ut dominium in aliqiiem 
transfeiTCC: nihil (anc ("pecialc tria ifta judicia concinerent, 
fi idem jus cfiet in omnibus cateris judiciis,immo, utdomi- 
niu m in idis tribus jodtclis ad allquem perveolrec , non cam 
a vi rcnteiitlciiM inprimis a poieftaccad/odicaitioais^ i^uaan 



t) iT7 commint. in imSitt Um^ tw*$»f% 

liicric: nra» H ()uid intiivirumtaMaferiCy judiciocoiiMnMQt 
•divickuido a^nr a), ud ihteaob/ervavimus^ incer pau- 
«ioresexpluribus divifionis Judicium fufceptum fucrit & reli- 
43ui coheredes poQeafupcrvenicntes iceratamheredttatisdivi- 
nonem petierinc: acque hinc etiam eft,quodqutndoquc co- 
heredes de rebus quibusdam dn^ularibus hereditariis dividea* 
<iis communi dividundo a^ionc mcer fe conceiidanc,<}uo dem^ 
cep»gener«UafiuililiK hcvctrciUKkKaaio, falys^ uiMgrs tOtp 
Acnnttoitl^)»' Iiiip«rifiQrQip .aiTiRi A amtomm c) re- 
ftr^cciili : / ffwmmfttffmtm k^rtMmnn ex twfrnfn iOvi^ 

^iilU htfrcifcufhU esyrriri potcj : huic fencehtix non obftat j 
•«uumlmperatores non de eo cafUjquopcr judicislententiam, 
rtedquopcrcoheredum conrcnfumrcrum quarundam divifio 
efty refcribant: cunc cnimy quia oondum intcr cos di- 
>^ioni$ iudtcium hoc noiverlahtiagioiciiro, moriCQ (1« ooil 
dlTifit i£Hoiie liupili» herci(cuBd« cx|mn ipfis- iodnlciim 
faic Agore hoc judicio quonu e n o n poteft ii,:quein teftator 
.CKxe certa cancum heredem iGripiic^alifim iwi|o fimul fine re 
& generacim inftiruir: quta enim hercs ex re certa fcrrptus 
legatarii loco e(^,noa poteft vidcri ullamrem cum coherede 
jure hercditario habereconpmunem. Quamvis infiiper tc- 
Aatoris prohibitio efHcere nequeat, uc communio in perpe- 
tuum inter coheredes permaneac ncc ullb tempore Fcrum 
hcrcditariarum divifio pQ]lohW,^iMdifUm fotif$atif tMit^ 
mmiu.€t^Wm # PAVf..Ta c)aamc»r|dM|MtfoJC(^ 

fitk* 
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fuutAtcm CQsrspQjfrt vel Hi ferpgtumih id cf, dum vivunt focih 
sd tmpuf pfisx tm^€ £op perisitdc: aiKle colKgimus, ad 
. lempiisetiam Jongum, vcl (]uamdiu €erta perfona bmdU 
if ixerky fadlam heifediutts divJdeodc o cedacore prohibiclp» 
risadimplere ;ure romano valere; quum hercs votoilcacem 
ceftacoris adimplere ceneacur, Sc convencione partium fbctc* 
Ca$,quamdiu focii vivuncjcontrahaturacqucheredum infticu- 
donem/ubeaconditionc,firociibonorumheredicariorumu5- 
que adanaostedecimpermaiireriDC^inucilemhaud e/Te jvlia« 
MVb (eodac. v . Veroiii^ ^«initiiE herciicando! judicium 
«am OD €«oflam non pofiA^cobmdi denegari, quod co* 
kHodwb Aer. nai iieKdicarias oommodicer pro in^rKb 
per trifjoM annos pofledcric: nam eo jpfof qoa qah 
com alio eonjundim rem pofltdec, confbrcem eum agno* 
fdc, nec prifcripcionem is allegare poteft, qui non cancum 
(uo nomine, nec fibi foli, fed nbi Omul <Sc coaforci pro indf- 
Tifb rem tenec,atque jus recedeadi a communione res m«* 
rae faculutis ert, cujus pecicionem loogidlmi cemporis prs* 
icciptio non excingoic. Quodfi aucem unos cpiieredum res 
immtnias criginci ttonis loliis booa fide (no nomlne, can* * 
ooamlaas^poiredenci cnnc )'odicium teuliit lieicl^n^ 
fadicium celMbic ; quod pofreiror folus res faeiedioirias po& 
lcflas fibj (ervacurvis flt, 6c polt iapfum criginca aonorom alU 
qois nulia amplius heredicatis petitione, tanqaam a£lionc 
roixca, quafi pro hercdc vcl polTefibre, cooveniri queac^ ac- 
^ue hoc: fenfu jvsTiNiAJ*ii h; conftitutionem , necjue Fami- 
luc hera/cundie, ncque.communi dividundo, nequc hniuni 
regundorum «aiones oliaB trtgincavanooram ipacium ex« 
trndi aoci|iimos i). Slout »ccm lafif incer eohare^es di« 
llibJn autbusdam cafibusab iiiio ik>Xittedum, ca;(cxis.mvj» 
aoxttlo ^jndicis implomcry Iqcerdum iofinQafiiiv; im 
communi omnium cohcredam confcrtfu ab ea, qua^vcl pcf 
judicem, vel per privacam padionem ad fincm perdudta 
fnit, recedi pofTe perfbafi fumus; quum fecundum juris no- 
ftci fundamcQU « conccariis convtncionibQs priores colli 



. ponint & quisque juri fuo pcr conventiones^ «Qt«djll4|al 
dones judiciules^ quc^efico rcnUQpufC ^UCA^ < v.i 

4) M. Ux 1«. 4. V. f*mU. htrcif, ' . 

, €) in Itff I. C kH iH, 

d) Vtd lex 1;. C. it hered. hfih ' ' '• ' * 

t j 1« /<^f 7«. /^. /"'o /oiw^ : . ' 

j) in f, ^''^' }^ HL • . ^ * 

jf) in lege 4, D. de cwdit. inflit. ' ' 

' k) in Uge i. C, dt Ann*h exttfHitne itallci contrMfius t0fUmU4^ ' 

« 9id. VINNIVS «• feitmt pt4^,)%rn U». 1, py.^^ 

9. XX. 

Cum familiac hcrcifcundac ad^ione crimen eipilatse h^ 
teditatis non concurrere Imperator antomxvs a) ccnfti- 
tttic ; quia jadicio faotiljs lierci(ciiiid«-indemnicati cohere- 
dts jalD ftcit ^lpedum elTe ezidtoiat, atque tnTuper co« 
heres non tmamot expilandi , fed jure fuo pnefumeodiii eflf 
hcrcditatis rcs contreaaflc & hoc jadictnin d/viTorium intcr 
heredes veros, fure fuo contreaare valcntes,in(lituitur. Si 
^ autem ultra.fuam partem coheredem res hcreditarias fubdu- 
' xilTe cxpilandi animo probari pofTet, co certe in cafu adver» 
fusilium exjpilatsE hercdiutis adio aque coropetcrec, ac fo. 
cio contra K>ctoiD)4»breramcommunium aniotioncm, uhi 
furandi propoficdmdei^Ofifirari fi^Qjfpfte poteft, a^io furii 
datur b). be fbro compeceBtei io qao |<idtctQm famili^ 
hercifcundae exeroecur) adhuc «diw^miii», quod coheredes, 
diverfas /urisdi(51iones agnofcentes, ad ttiiiifn idemque judi* 
cium, pro ventiiando hoc divirorio judrcio, venire debeaoC, 
necontinentia cauflx dividatur,neve,fi judicesdiverfbsaifto. 
res adirent, difiicuica|es inexplicabiles, altero judice nempe 
remTitioadjudicante»akero eandem Mevioadfignante,inde 
orireilClirc)i SicaceCian^fd^iimiaiiiiflum univerlale iiijcpe- 
ticQrsttbt hereditas, 6tA.eA d)i : tca heredicatis divifio iilic^ 
ubi auc coca hereditasmac majorrerum hercdfcartarttm paiy 
rcpcricur, rcfte petitur In ioco prseterea^dbmlcilii cobttid^ 
dis illius, qui ad clivifiorfcm a cohcrede provocandus ed, ft^ 
vlQiiig; Ixcrcircundx ai^iQaesiAj^ ju£i$ ooiiri luadameQci&mo. 



V«ri po/Tc defcnditur, tjuia forum domiciJii gencrale ed^to 
tediucis eciam pecluQ ui lof o domicilii poflcirorts infticu^ 
tiirye)acque infaperadoreio fe^Qi fbram rel deberefregola ge- 
aeralis didat f). Czcerum» quia hereditatis divifio alieasih 
tioois Ipecics eft & vkem «rauonis obctnereidicktir da* 
bium hoc remanct , nn &quando laudcmiorum pr^Effacioni 
in prxdiis onere hoc gravatis Jocus Ca; fcd carpzovivs h) 
duoium hoc (blvic Sccafus flmul varios laudemium concer* 
nences propofuic, quos, uc reccnfeamus limicibus, quibus 
medicacio noflra circumfcripca cit , arcemur; eos enim fer* 
Me*iios egregeflbs efle piobe daemores, jamjam ftyluitf do» 
pottimui <k diflercationein aofinii& fiiumiii. 

h) ^id Ux sf. D it MJqnh. 9«/ 9mitt. hreJ. Itx 4f, ff p. D.frtjja^ 
^ e)9id. Ux r. D.Jffuihus rebus tunitm judittrm tMlu lut 19, CS|HMMk 
.di%id,Uxjt»,C nbi^dtitnmiptm ftti •fwttMh 

MRft ^% AffPWfiMlht ^jJ^^BR» 

fi iid: hx», C. dt jmriubmmt tmmiitm jitMtim» 

l) in legt I. C, tomrjfnnis mtriusqut judicii. * 
. k} iitjmfrwd»firtpffmJl,M^it,3f,d^>i,fifh 
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; M1SCELLAN£.A 

TVRE CANOiQlGO, CIviLI, FBYDAU 

FT CRIMINALI. = ■ 

It. EkSio diffiij miffb^ iignicre^ v^hu ' 
' ttL Ai ftfiyldtiaiem,'^ (um fleSim emprat^ iu^ tinU 
. nquirMur. « ' * > 



7v Archi-Efifcofus ordtnatie fufplet negli^emim Efifii^ 
^ ^ etiam in iurisdiBiw contentiofa. 
V Vf£latus rem immobilem vet m»Mem fretiofam Ecclefi^ 
' le^atamrepudiarettonfotcft. .u.^ 
m ' fudex non fequitut privatam fctenttam, quanda fiii 

\eumfuhUcefrohatmnocentem,effeinnocentem. ' 
Vll Reconventio coram alio judice, quim Acadeifiico, HofP: 
* tra [iudiofum non hahet locum. ■.. ; . ; 

mii InaSione negatoria Reo incmlit frelathf Ucetfii 

IV MotTconcurfufufer bonii dehitoris, CrcditBr, fri rm 
i^' ^^^^-l^jjj offignoratam fenes fe babet^ ad coneurfitn 
' ^^tradere non tenetur, nifi debitum fuerit nfiitutm. 
y Feudm in fyl^a confiitutm non comfrebendit Jut ve- 

vr F^dm in ft ^Hna conftitutum ollipat ad emaionim. 

v/r Fxmina in feudo fro m^culis (5 fxminis concelfa^ fer 
exiftentiam mafcuH femeiexckifa.noncenfesur ejfe cx- 
Mainpcrfetuunu 

YlirFurtumi^f^liitio Princifis vel alio hcc frivilegiato 

^ 'commffumfevenortfxnafunuur. 

• f^rtumperEffr^Hfonc^ (^^^^^' 

^^'caffi eorundemqueparictum ex Itmo ccfnfHtorm im- 
' " 1 viifm morte ?m funttur, ^ 



